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The Red Clay Education Association (the "Association"), 

appeals a decision by the Delaware Public Employment Relations 

Board (the "PERB) on an unfair labor practice charge brouqh~ 

against the Board of Education of the Red Clay Consolidated 

School District (the "District"). The PERSiS decision was a 

review of a decision by the PERSiS Executive Director. 

This is my decision on the app~al. Part I of the decision 

delineates the factual and procedural history of this case. 

Part II addresses the proper standard of review I must apply. 

Part III addresses the jurisdictional issue. Finally, part IV 

.contains ay conclusion. 

I. FACTUAL AND PROCEDURAL HISTORY 

The	 Association i. the collective barqaininq 

.........representative of the teachers and other professional employees i

whom the District employs. The Association and the District 
. 

.w~re siqnatories to a collective barqaininq agreement for the 

'period of September 1, 1987 throuqh AUCJ\lst 3~, 1~90. Articl. 

18 of that aqreeaent provided, inter iliA, that • [t]he 

employees' normal !D--school work day will
',.-

be seven (7) 

continuous hours and will normally fall between the hours of 

7:.30 a.m. and 4:30 p.a.· (Appellant's Brief Exh. A at 28.) 

On or about August 3, 1990, one of ··the companies with 

Which the District had contracted ror school bus transportation 

informed the District that it would not renew its bus contracts 

with the District. Those contracts represented approximately 

18' of the bus routes maintained by the District. The District 

immediately attempted to fill the non-renewed contract. via 
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public advertisement for bids pursuant to state law. On August 

15, 1990, the District knew that it could not fill the non~ 

renewed contracts. 

After the District deterained that it could not fill the 

non~renewed contracts, it asked its remaining b~. contractors 

if they would aqree to run three morning and three afternoon 

routes~ with each bus rather than th~ two morning and afternoon 

routes that they had run the previous year. Those companies 

aqreed to run the three lIlorninq and afternoon routes. However, 

in order to effectuate the three route schedUle, the District 

determined that it would have to establish three different 

school day starting times instead of the noraal two different 

school day starting tim.s and that it would have to staqger 

those tim... By Auqust 16, 1990, the District had determined 

that no possible schedule would allow all teachers to start 
,. ~ 

their workday no earlier than 7:30 a... and finish no later 

than 4:30 p... Therefore, the District formula~ed a proposed 

schedule requirinq sOlie teachers to report to work by 7:15 a ••• 

On Auqust 16, 1990, the· District at,tempted to contact the 

Association' 8 President, Marilyn Ll~~l., in order to convey the 

situation. On AUqu8~ 17, 1990, District Superintendent Dr. 

Reqinald Green met with Ms. Littleanc! informed her of the 

alternative schedulinqplan. Dr. Green purportedly told Ms. 

Li~tle that every·effort would be made to revise the schedule 

and asked Ms. Little what she thought of the plan. Ms. Lit~l. 

replied that she thought i~ might violate the collective 
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barqaininq aqreement and that she would contact hill after 

obtaininq feedback from the other leaders of the Association. 

Just prior to the meetinq between Dr. Green and Ms. 

Little, the District informed som. of its principals of the 

revised schedule reqardinq startinq ~i.e.. On that saae .day , 

Auqust 17, 1990, at least two ot the principals, Rudolph F. 

Karkosak and Al DiEmedio, wrote to their staffs informinq them 

that~teachers would begin work at their schools at 7:15 a.a. 

beqinninq with the first day of the school year. 

On Auqust 22, 1990, MS. Little aqain met with Dr. Green 

and told him that the Association had concluded that the 

revised schedule violated the terms of the collective 

barqaining aqreement and that the Association wished to adhere 

to the terms ot the contract. However, Ms. Little a180 stated 

that perhaps they could find a way to solve the schedulinq 

problems without violating the terms of the contract. 

Nonetheless, Ms. Little did not make any concrete al~ernativ. 

proposal or state that the Association had such an alternative 

proposal. Dr. Green responded that he could 'not understand why 

the Association vas taking such an unreasonable position on an 

issue over which the District had no control. 

That eveninq, Ms. Little addressed the District at the 
I 

public recognition portion of a District meetinq. MS. L!ttle 

stated that the Association recoqnized the severity of the 

. businq problem and that she was hopeful that the parties could 

reach a resolution to the issue Whereby the teachers would not 
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have to report to work before 7: 30 a .a. 
'1\, 

f}'he Association filed an unfair labor practice charge 

against the Distri'ct on Auqust 23, '1990. The charge alleged 

that the District unilaterally altered the startin; ti ••• of 

its secondary schools without first bargaining vi1:h the 

Association in good ..tai th and that these starting times were a 

mandatory barqaininq subject. Th.re~ore, the charqe alleged, 

the 8,1teration of the startinq times cansti tuted a violation of . 
the Public Employment Relations Act (the "PERBW)under 14 ~ 

~ I 4007(a) (5) (Supp. 1990). The charge requested that the 

PERB order the District to cease and desist fro. its refusal to 

bargain and to barqain over the proposed changes in working 

hours in CJood fa! th; to rescind its order requiring teachers ~o 

r~port before 7:30 a.a. J ee po.~. notice inforaing it. 

e~ploy.,e. that it had c01llJllitted this alleged unfair .labor 

practice, and to pay all reasonable costs and expenses. 

On January 8, 1991, the Executive Director of the PERI 

issued. decision on the charqe. The Executive Director held 

that (1) i~ va. appropriate for the Boa~ ~o exerci •• it. 

jurisdiction to rule on the .erits .of the unfair labor practice 

charqe and not defer to arbitration because the zipper claus. 

contained in the collective barqaining agreement did no~ 
-I 

constitute a waiver of the riqht to insist on negotiation 

during the term of the aqreement and because deferral to 

arb! tration was inappropriate, (2) the teachers' starting tiJle 

was a mandatory barqaininq subject under 14 DflL..~ I I 4002 (e) 
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and (r); (3) the District acted unilaterally without bargaining 

vh.n it instituted the early starting time; and (4) there was 

insufficient evidence to demonstrate that the District had 

altered the status quo and that, therefore, the District" did 

not commit an unfair labor practice. Red Clay Edue. "As"o y. 

Board of Educ. of the Red Clay Coosa!! School DiG., Del. PERB, 

U.L.P;. No. 90"08-052 (JJlD. 8, 1991). 

On January 14, 1990, the Association filed a Request ~or 

Review of the Executive Director's decision by the full PERS. 

On February 4, 1991, the PERB concluded that -[t]he record does 

not warrant a finding that the District unilaterally altered a 

mandatory subject of bargaininq without first bargaining in 

gooc1 faith." Red Clay Educ. Ass'n y. Board or Educ. of the Red 

Clay Consol. School Dilt., Del. PERB, A.U.L.P. No. 90-08-052 A 

(Feb. 4, 1991). at 2. Further, the PERB stayed the unfair 

labor practice charge pendinq exhaustion of the parties' 

contractually agreed upon gri~vance procedure (i.a..L., non

binding arbitration). bS isle at 4. Al.o,~. the PERB retained 

jurisdiction for the purpose of rec0J:lsidering the case upon the 

application of either party if the arbitration award failed to 

satisfy the claim, if either party refused to abide by the 

arbitrator's decision, if the arbitral process had been unfair; 

if the arbitration failed to resolve the dispute with 

reasonable promptness: and/or if the parties satisfactorily 

settled the issue in contract negotiations. btl JJl. at 4-5. 
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II. STANDARDOF REVIEW 

The parties basically aqree. as to the applicable standard 

of review as to any questions ot law. That 1s, they aqree that 

[i] t is elementary thai: when an' ·appellate 
tribunal reviews a (purely legal) 
question, its function is to reach it. own 
determination of the 1eqal question. Zn 
doinq so, however, I __ not UJUIlindful that 
the aqency whose decision i.being
reviewed is an expert one functioninq in 
an area that requires or at least is 
qreatly aided by such experti ••• 

Seaford ad. ot Edue, and Seaford School pistt y. Seaford Educ. 

Assoc., Del. Cb., C.A. No. 9491, Allen, C. (Feb •. S, 1988), slip 

Ope at 2 (citations omitted). 

As to tactual issues, the District contends that I must 

qive great deference to the PERSiS factual det:erainations. The 

Association argues that· I should review the PERB'a factual 

determinations on a a ~ basis because the PERB based their . 
determinations on.a paper record of .tipula~ed facts. I aqr •• 

with the Association that I should give Ie •• deference to th~ 

PERSiS factual findiJ:lq& because the PERB based its findings on 

a paper ~rial rather than live .testilaony. _ generally Mills 

Acquisition Co. y. MAcmillan, tng., Del. Supr., 559 A.2d 1261 

(1988) (the Court held that it: had ~o examine the entire record 

and draw its own factual conclusions since the lower Court 

based its factual determinations OD a paper record, the 

determinations were clearly in error and justice 80 required) I 

~ Leyitt v, Bouvier, Del. Supr., 287 A.2d 671, 673 (1972) 

(the Court discussed the more deferential standard applicable 



to factual determinations from live testaony). However, I 

recognize that these determinations, even though factual in 

nature, were1llade by experts in this area of tlle law. 

III. JURISDICTION 

At the outset, the parties raise two jurisdictional 

issues. First, I must determine whether the Association waived 

its right to insist on negotiations over the District's change 

in the teachers' startinq time. In this case, the zipper 

clause,1 Article 2:4 ot the collective barqaininq aqreeJIent, 

purportedly contains the waiver. This clause provides that 

(t]his Agreement incorporates the entire 
understandinq ot the parties OD all 
matters which were or could have been the .....~....:-'".1'''',

subject of negotiation. During thetera' 
ot the Aqreement, neither party vill be 
required to negotiate with respect to any 
such l1atter whether or not covered by this 
Aqreement and whe~er or.not within the 
knowledge or contemplation of either or 
both of the parties at the tt.. they 
negotiated or executed thi.Aqre~~. 

·(Appellant's Brief Exh. A at 2.) The second jurisdictional 

issue is whether the parties contractually agreed upon 

qrievance procedure requires an arbitrator to decide the 

Association's claia. 

In the first decision on this claia, the Executive 
•Director held that the zipper clause did not constitute a 

waiver by the Association of its right to neqotiate over the 

change in the startinq times. The Executive Director reasoned 

'A zipper clause generally is a contractual provision
which provides that the parties' written aqreement represents 
the entire agreement between the parties. 
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4 

that the intent of the zipper clause, when read in con1:ext: with 

Articles 2: 1z and 2: 5, J was to prevent unilateral chanq.a to 

the terms of the collective bargaining aqreement. Bed Clax 

Edue. "Ass'n v. Board of Educ. of the Red Clay Consol. Scbogl 

Dist'l Del. PERB, U.L.P. Ho. 90~08-052 (Jan. 8, 1991), _~ 12

13. The Executive Director also stated that contrary HLRB 

decisions were distinquishable because they were pri vat. sector 

cases~wher. employees had a riqht to strike and/or the parti .. 

had aqreed to binding arbitration as their contractual 

grievance procedure. Further, the Executive Director held that 

deferral to the contractually agreed upon qrievance procedure 

(non--bindinq. arbitration) vas not proper because the c1a1ll 

consti tut.. an action for an unfair labor practice even if the 

outcome depends on the interpretation ot the collective 

bargaining aqreement and because the qrievance procedure would 

n~t produce a tinal and binding r •• ul~. 

In reviewing the Executive Director'. decision, the PERB' 

did not address the vaiver issue specifically and held tba~ 

there va. inSUfficient evidence ~o finel" an un~alr labor 

practice. Therefore, it. opined, the clai. va. one for breach 

of contract. Further, the PERB decided that it: should expaDd 

2Article 2:1 provides that W[t]his Agreement will be for 
a period as specified in the Duration of Aqreement, Article, and 
negotiations concerned with the terms of this Agreement will 
not be reopened durinq that time except: by mutual written 
agreement of the parties.- (Appellant's Brief Exb. A at 2.) 

'This Article provides that • [t]his Aqreement will not be 
modified in whole or in part by the partie. except: by an 
instrument in writing duly executed by both parties.- (!d.) 
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the parameters for deferral to include advisory arbitration. 

Thus, the'PERB held that deferral to non-bindinq,arbitrat1on 

was . proper in this case. However, ·the PERB did retain 

jurisdiction over the case. 

A. waiver 

The District does not dispute that a change in workinq 

hours is a mandatory bargaining subject. However, the District: 

contends that the Association waived its right to negotiate 

over such changes in Article 2:4 of the collective bargaininq 

aqreement. Therefore, the District arques, it could not have 

committed an unfair labor practice by failing to negotiate. In 

'addition, it arques, the PERB and this Court do not have 

jurisdiction over this dispute since it is _.rely a contractual 

dispute that the parties should resolve via the mutually aqreed 

upon grievance procedure. 

The District rests it. waiver arqument primarily upon the 

purported clear and UJUIistakable language of Article 2: 4. The 

District a180 contends that Articles 2: 1 and 2: 5 are not to the 

contrary. That i., the District argues that '..1t is incorrect to 

conclude fro. these two other Articles that the intent of 2:4 

was only to prohibit unilat,eral changes in the collective 

barqaininq agreement. The District arques that 2:4 waives the 

parties' right to insist on negotiations and that 2: 1 and 2: 5 

merely set up procedures by which"the parties can agree to 

negotiate even if the contract does not require them to do so. 

Also, the District argues that the advisory nature of the 
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aqreed upon grievance procedure and the inability of the 

teachers to strike provided no basis for the PERB and the 

Executive Director to fly in the face of the express zipper 

clause contained 1n the collective bargaining aqree •• n~. 

Finally, the District points oui: that even if I rule that 

Article 2:4 constitutes a waiver,. the Association would not: be 

lett without a remedy since it could pursue a breach of 

contract claim via the contractually aqreed upon qrievance 

procedure. 

The Association first responds to the District's waiver 

arqument by contendinqthat the issue i. not: properly betore •• 

since the District failed ~o tile a cross-appeal raising the 

i.sue. Thus, the Association arques, I should not consider the 

i.sue. Further, the As,ociation arques that. even if 1: do 

address the issue, Article 2: 4 of the collective bargaining 

aqreem.nt doe. not. constitute a waiver of it. right t.o insist: 

en negotiations over changes in startinq ~iJae.. That. i., the 

Association argues, just as the Di8t:~ict argues, the languaqe 

of the aqreement supports their position on t:h. waiver i.sue, 

especially when one considers the other provision. of the 

collective bargaining aqreemen~ (1 ••• , Articl •• 2:1 and 2:5). 

The Association argues that 2: 4 merely perm! ts the Association 
~ 

to refuse to negotiate mid-term contractual chanqes and do•• 

not constitute • waiver of its rlqht to demand that the 

District comply with its contractual and statutory dut.ies to 

barqain over desired chanqes. Indeed, the Association argues, 
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one cannot .possibly interpret Article .2: 4 ·.as a vai ver if one 

considers NLRBprecedent that waivers of st~tutory riqhts lIlust 

be clear and unmistakable. Finally, the Association argues the 

District's interpretation of 2:4 nullifies ~or, at ~ea.t, is 

inconsistent with Article 3:7. This Article provid.es 1:hat 

-[n]o claim by an employee or the ASsociation will constitute 

an arbitrable matter or be processed throuqh arbitration if it 

pertains to: (a). [a] matter where a specific method of remedy 

or appeal is prescribed by law (e. 9., ~e Fair Dismissal Act) ; 

and/or by this Aqreement. (Appellant's Brief Exh. A at 4.) 

The District argues that the Association's Article 3:7 

begs the question presented. That is, the Districtarques that 

·2:4 vai ves the p·artie. • right to insist on negotiations. 

Therefore, the District argues, it has not committed an ~fair ~i 

~j 

labor practice. Accordinqly, the District argues, the. claim is 

not one which has a remedy prescribed· by law as the Ass~ciation 

implies. As a result, Article 3:7 does not in~icate, in any 
. . 

way, whether Article 2: 4 acts aa a vai ver. 
, 

The Ass.oeiation also argue. that even if Article 2: 4 

constitutes a waiver, I can relieve the Association of the 
-

vai ver. That is, the Association arques that. if the District . 

induced it to waive its right to.bargain over matters covered 
-I 

by the agreement on .the reasonable belief that the .District 

would maintain the terms and does not do 80, I have the abiliq 

'to nullify the effect of the waiver. b.tl NI,RB y. Southem 

Materials Co" Inc., 447 F.2d 15, ~8-19 (4th eire 1971). 



Alternatively, the Association arques, if I find that the 

Association waived its 8t~tUtOry right to require neqotiations, 

this court is not necessarily deprived of it. jurisdiction 

because the District'. unilateral alteration of the teras of 

the contract underaines the Association'. status- .• a the 

barqaininq representative and Is cont.rary to the intent of the 

Leqislature in enacting the Public School EIIployment Relations 

Act. 

In deeidinq the waiver issu., I first .ust decide whether 

it is properly before me. An appellee .ay raise any defense OD 

appeal in support of the _order beinq appealed without rai.inq 

i~ on a Qro88-appeal as long .s the defense does not have a 

view toward enlarging appellee •• right:. or le.8enincJ 

appellant'. rights under the decree. aa Mann y, Oppenhei •• x: 

, ·Co., Del. Supr., 517 A.2d 1056, 1060 (1986) (citinq united 

states v. American By. Express Co" 265 U.S. 425, 435 (1923». 

Since the PERB referred the claim to an arbitrator, I agr •• 

with the District that if I accepted the waiver arcJUl'en~ .s the 

qrounds tor my decision, the only effect Jq decision would have 

on the PERSiS decision would be the rejection of the PERSiS 

retention ot jurisdiction over the ca... X believe tha~ such 

." holdinq would have, at Ilo.~,a minimal .ffec~ on the riCJh~. 

of both parties. Therefore, I hold that the issue is properly 

before .e. 

Assuminq that a waiver of a statutory right to insist on 

negotiations must be clear and unmistakable, I hold that the 
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.lanquaqe of 2:4 cor.stitutes such a clear andwuaistakable 

waiver. Article 2:4 states that neither party will be required 

to negotiate with respect to any matter covered' in the 

contract. Pursuant to this Article, the District had no duty 

to negotiate during the tera of the contract reqarding ~ork 

hour •• ·· Therefore, the District could not have cOllJllitted an 

unfair labor practice by failing to neqotiate regarding the 

chang--s in the teachers' starting times since it' waa not 

required to negotiate reqardinq work hours. The change in 

startinq times is a breach of contract claim that the parties 

should resolve through the agreed upon non-binding arbitration 

process and not through the unfair labor practice forum. iH 

Brandywine Affiliate. NCCEA/DSEA/HEAy. Brandywine School Dll1;. 

ad. of Edue" Del. PERB, U.L.P. No. 85-06-005 (Feb. 5, 1986), 

at 142-43. To the extent the Executive Director relied on the 

fact that the agreed upon arbitration is non-binding and the 

teac~er. do not have the right to strike rather -than the 

lanquaqe of 2: 4, it va. inappropriate since the language of 2: 4 

is clear. ~ City of wilmington y, Wilmington Firefighters 

Local 1590, Del. Supr., 385 A.2d 720, 725 (1978) 

As should be obvious, I also agree with the District: .s t.o 

the meaning of Articles 2: 1, 2: 5 and 3: 7 • Articles 2: 1 and 2: 5 
~ 

merely set up procedures for negotiating and modifying the 

contract during the term of the contract if the parties aqree 

to negotiate and modify the contract. They do not contradict 

the lanquage of 2: 4 that neither party is required to 
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-negotiate. Further, Z aqree with the District that Article 3:7 

is not ~o the contrary. This Article •• rely re •• rve. the 

parties' right to bypass the qrievance procedure where a remedy 

is prescribed by law. Since 2:4 waives the parti.s· right to 

require negotiations, 3 : 7 acts to reserve reaedies prescribed 

by law tor claims other than the statutory riCJht to irisiat: on 

bargaining over startinq till ••• 

The partie. cite to a number ot cases ostensibly 

supporting their respective interpretations of Article 2 : 4 • 

Ultimately, I find that these cases support my interpretation 

of 2: 4 a8 ·a clear and unmistakable val ver of the statutory 

right to bargain. 

The District cite. cas •• where courts found that zipper 

clause si.llar to the one in 2: 4 acted •• a clear and 

unmistakable waiver ot the statutory right to barqain. aAA 

"eronel. Inc. y. HLRB,650 P.2d 501, 502 (4th eire 1981) 1 llLBIl : .... 

y. Auto·Crane Co., ~36 P.2d 310,312 (10th eir. 1976)1 Southern 

MAterial. Co•• Ing., 447 P.2d at 18, stat. ot Maine Y' Main. 

state Employees AII'n., Me. supr., 499 A.2d 1228, 1232 (1985). 

The Association attempts to distinguish these cases froa ~. 

instant cas. because so.. ot the contracts in those cases do 

not contain provisions .tailar to Articles 2:1 or 2:5. 
I 

However, I do not find this to be a .eaninq~l distinction. 

Aqain, 2:4 states that no party has a duty to barqain. 

Articles 2:1 and 2:5 only set up procedures on how to barqain 

and how to modify the contract if ~ aqree ~o barqain or 
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modify. The Association also attempts to distinquish Southem 

Materials Co •. Inc. and State of Maine because the contracts in 

those cases did not expressly cover the terms at issue, whereas 

in this case Article 18: 1 expressly covers workinq hours. But:

Z a180 find this distinction to be unpersuasive: just .a ·the 

court in southern Materials Co•• Inc. pointed out, since the 

zipper clause purports to waive the right to insist on 

negotiations over matters which were or could have been subject 

to neqotiation, it is immaterial whether or not the collective 

bargaining aqreement explicitly covered the term at issue. au. 
Southern Materials Co., rnc., ~47 F.2d at·18. Finally, the 

Association attempts to distinquish all four cases by stating, 

as the Executive Director stated, that policy considerations, 

such .as the inability of the teachers to strike and the 

unavailability of bindinq arbitration, deaand a distinction 

between how the zipper clause. in tho •• cases ·:.. hould be 

interpreted and how the zipper clause in this case should be 

interpreted. However, I a180 fin~ this purported distinction 

unpersu&sl ve because, even as.WRing 1;hat the policy 

considerations support a different interpretation, the ·language 

of 2 : 4 i. clear, just .s the four cases discussed in this 

paraqraph found similar zipper clauses to be clear. Therefore, 

I 
~ 

find that these cases support my opinion that the language of 

2:4 is a clear and unmistakable waiver of the statutory right 
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to barqain. 4 

The Association cites three cases which, 11: argues, 

support the interpretation of Article 2: 4 •• not vai ving their 

statutory riCJht to barqain: unit Drop Forge Diy.« Eaton Yale i

Towne. Inc. y. NLRB, 412 P.2d 108 (7th eir. 1969); BQctw'll 

Int'l Corp., 260 NLRB1346 (1982); Arizona pub. Sery. Co" 247 

NLRB 321 (1980) _ In Unit Drem, th.Court held that the zipper 

clause vas too general to vaive the-parties' statutory right to 

barqain over an incentive plan i.sue. unit: Drop 1. 

distinquishable froll the instant ca.8 not because of the 

different lanquaqe ot the zipper claus.. but because of other 

provisions in the respective collective bargaining agreements. 

Specifically, in tlnit Drop, Article III I 6 of the 

supplementary aqreement provided tha~ W(l]n this ~lcle are 

A at 2.) 
-4 

In ·unit. Drop, the lanquaqe of I 6 addressed only the issue 

'I recoqnize, as does the PERB, that the decisions of 
other states' PERBs are valuable sources of reference. au ltD 
Castle County Va-Tech. Edue. Ass'n V, Boardot Educ. ot the Hey 
Castle County YO--Tech. School Dist., Del. PERB, D.L. P. No. 88
05-025 (Aug- 19, 1988), at 12. 
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of changes to the incentive plans, while the zipper clause in / 

that case addressed all matters covered by the collective 

barqaininq agreement. Further, I 6 "as located under the 

incentive schedules portion of a supplementary agreement to the 

collective barqaininq aqreement, while the zipper claus.' vas 

located' in a paraqraph of the master (company wide) aqreement. 

The scope, lanquaqe and the location of I , and the zipper 
-;t' 

clause make it obvious that I 6 was a specific provision of the 

collective bargaining aqreement and that the zipper clause vas 

a general provision o't the collective bargaininq aqreement. 

Therefore, I 6 was meant to take precedence over the zipper 

clause. 

Unlike unit ,Drop, Article 2: 5 cannot be said to be a 

specific provision intended to take precedence over the z~pp.r~; 

cla~s.. Article 2:5, just like the zipper claus., applies to 

all matters covered by the collective bargaining agreement and 

is located within the same Article (Article 2-Negotiation of 

Aqreellent). Therefore, I hold tha~ a general/specific 

distinction doe. not apply to the interpretation of the two 

provisions •• it did in unit Drap. 

As far as the interpretation of the zipper claus ••• s 

affected by I 6 in unit Drop and Article 2:5 in this case, I 6 

was clear in providing that the parties had to agree to ADX 

chanqe to the incent! ve plans before the change was made. SOlle 

sort of neqotiatinq always precedes an agreement to • chanqe in 

a contract. Therefore, S 6 required negotiations before ADX 
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chanqe to the incentive plans. Because 16 overrode the zipper 

clause, the unit DrQP Court was correct in holdinq tha~ the 

zipper clause did not waive the right to insist on neqotiations 

over a change in the incentive plans. On the other hand, the 

reservation ot the right to neqotiate as Article 2:5 purports 

to indicate is not .s obvious. Article 2 : 5 requires an 

aqreement (and, therefore, neqotiations) only when an aqreement 
, 

-~ 

has been "modified,· whereas I 6 required an aqreement (and, 

therefore, negotiations) .s to Am! chanq. in the incentive 

plan. The concept ot requirinq negotiations prior to the 

modification at an aqreement is a more vague concept 1:han 

requirinq neqotiations .s to any chanqe in an incentive plan. 

Indeed, the District arques that it did not alter the terll8 or 
the contract wi th reqard to work hours. mtiJaately , because
 

. the reservation of a rlqht: 'to require an aqreem8Dt (and,
 

therefore, negotia~ion.) in Article 2: 5 i. 8o.ewha~ vague,
 

because the language of 2: 4 i. clear and because 2: 5 is no~ a 

specific provision .. ant to override 2 : 4 , I hold tha~ the 

closer analysis of· 2: 5, as un i 1; Drop requires, doe. n~ 

dissuade •• frcm holdiDCJ tha1: 2:4 ac1:s .s a waiver of the 

parties • right to neqotiate. 

In Rockwell Int'l Corp., the KLRB held that a zipper 

cl~u8e did not constitute a waiver of the parties statuto~ 

riqht to barqain over cafeteria food prices for two reasona. 

First, the purported waiver made an express reservat:ion for the 

right to negotiate over lonq-established working conditions. 
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Second, even if the zipper clause Dade no -such express 

reservation, the waiver was not effectivea. to cafeteria food 

prices. That is, at the time of contractinq in Rockwell Int'l 

Corp" the union probably was not able to know it was waiving

its statutory right to bargain over cafeteria food price •• i~ce 

it vas "not until the parties already had consUJIUIl&ted the 

contract that the United states Supreme Court held in zg.m 
...... 

Motor Co, V, NLRB,441 U.S. 488 (1979), that cafeteria food 

prices were a mandatory barqaininq issue. Further, even if the 

union knew it could demand barqaininq on the issue, the issue 

was not a subject ot ~e collective bargaining neqotiations. 

Therefore, the NLRBdecided that the waiver did not cover the 

issue. 

The instant case is distinct fro. the circumstances in 

Rockwell Int'l Corp.. Unlike that case, Article 2:4 contains 

"no express reservation of the statutory right to bargain over 

""long-established practices .. Also, the subject matter for ¥blch 

the parties were to. vai ve neqotiations" vas known to be a 

mandatory bargaining subject at the tt.e 
, 

.. of contractincJ. 

Finally, the matter was expressly covered in Article 18: 1 (work 

hours) of the collective barqaining aqree.en~. Therefore, 

Rockwell lot'1 Corp. does not undermine my view that Article 
8 

2:4 constituted a waiver of the parti.s' statutory right to 

bargain. 

In Arizona Pub. Sery, CO. , the HLRB held that the 

employees did not waive their statutory right to bargain over 
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subcontracting in their collect! va barqaining aqre81llent· because 

an express provision of the aqreement called for the reopening 

of negotiations if a provision of the' contract was deemed 

unlawful. Thus I since the provision reqarding subcontracting 

was deemed unlawful, the employer had a duty to barga.in over 

the issue. Arizona Pub. Sery. Co. is distinct trom this cas~ 

because, even thouqh the collective barqaining aqreement here 

has a~8i.ilar clause in Article 24:2, the Article at issue 

(~, Article 18:1-work hours) has not been deemed unlawful. 

The Association also contends that even if it has waiVed 

its right to neqotiate ~ver startinq times, the waiver does not 

deprive the PERB and this Court of jurisdiction over the 

dispute. That ls, in NLRBy. e , C Plywood" com., 385 n.a. 421 

(1967), the Supreme Court hald that 1~ was proper for the HLRB 

to retain jurisdiction over a dispute where an employer 

unilaterally chanqed wages where the collect:ive bargaining 

agreement, which contained a zipper claUS8 that the Supr ... 

Court barely notect, might hay. allowed the unilateral chang- in 

a clause reqardinq vage8. 

Thi. ca..18 similar to C , C Plywood COm., in that the 

employer (the District) argues that: a clause in the collective 

barqaining agreement deprives the Court of ita jurisdiction 

over the case. However, the employer does n~t take iaBu.with 

jurisdiction because the dispute involves an interpreta~ion o~ 

_ clause in the contract, a8 did the employer in C , C plywood 

Corp., but because a contract clause waives the statutory right 

773 



which is the basis for the suit and my jurisdiction over the 

subject ·aatter. Further, in C i C Plywood Corp, I the Supr ... 

. court twice noted '~e lack of an arbitration referral clause 

and the difficulty the e.ployees would have if the NLRB vas 

unable to retain jurisdiction, c: , C Plywood Corp., 385.U.S. at 

426, 429, While, in the instant case, the contract pr~vide8 for 

non-bindinq arbitration for contract grievances. Indeed, in~ 

, C Plywood Corp., the Supreme Court recoqnized the policy of 

using arbitration as an instrument tor resolving contractual 

differences. Therefore, I find that the availability of the 

contractually agreed qrievance procedure and the ditterences 

between the arguments as to why the respective decisionmakers 

lack subject matter jurisdiction are SUfficient difterenc •• 

between the cases that the holding- in C i C· Plywood· Corp. does 

not chaDCje lily decision that Article 2: 4 acts a8 a va! ver of the 

Association •8 right to negotiate over startinq tiaes, that I do 

not have jurisdiction over the case because ot the waiver and 

that the parti.. should resolve the dispute via the 

contractually agreed arbitration proc.... I 

As far as the Association's argument .s to a fraudulent 

inducement of the waiver (Which waiver, therefore, Z 

purportedly could ignore under Southern Materials Co., Inc.), 

the Association provides no basis upon ¥bich I can find that 

the District somehow fraudulently induced the waiver in the 

zipper clause as to their riqht to negotiate over startiDq 

times. Therefore, l: find the arqument to be meritles •• 
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.-. ... 

. . . . . .\ -, - .. ' '. ~ 
. ~ ~'- .... . 

-". ~ ....~ '.' . 

• - :_r ;: <; ~~;~~t~!~O~t-;~~~t~r:~!~~ ~~~-~~~p~ J~~~o ~~. ':'!v· !'Pa~ g,-.' " •••• 

, . -

Edue. of ChriStina SchOOl Dist., Del. PERB, U.L.P. Ho. 88-09

026 (Nov. 29, '1988). In that case, the District arCJUed that 

~:~ ..:~.:~-~ ~~ .~ ;G~~.~.
 
;.i~~o'~· -~;' ..~';. o:~~~t_~~~~~:.~:'-·;~;J~~~~; tii~ ;·;~···h~l~<~it:-··.·~l~ :~~ci::: -jtl~i~~i~.i~n·· -':'0: 

...~'. -."'-":::::'~~~~~~~s~ ;~~~~'.:~~~ -:~::. re~~~~~l. -~~~pidl~~': .~.~ ,-~~·-·.D~t~t~'-'~~d'o -.-,~~:'-::' -: ':'.
......'::-c~~~~t~-':n uri-~a~r' 1~r·-practi~e.-· :·Cb~i~t~h~--Ed~C;.- 'A~~'~n ~~::- -- .... 

- -:di~ftzict -."~r~JIl -.this _case bec~use:: the': ° ·~urport~d.·.. iack -- of 

jui-isdi¢tr~n--_:d~e.n~ ~1~ ;ro~o.-t~~~~eces~~t:y· o~ interP~~~~n~: 
. -. 0' :th~_: c~~~fiaet: 'bu~-;:t"r6a~ tii6:-:~14iii ~~i~~':'~f:_:~~~':-'c(;ntf~~~~::: "'That":---':...:...._:..-.'-. 

. . 
i., there i. no reasonable suspicion that the District 

committed an unfair labor practice because the Association 

waived ita . right to negotiate ~.r.· .~rt1DCJ . 1:~e. ~f:·· . 
'. '. t·. . ." '. . . . 

theret·ore, the District could 'not have cOJlDlitted an unrair· 

labor·practice. Therefore, Christina doe8 not persuade •• ~o 

. ret.ain jurisdiQ1:!on aver the dispute. ... . '.. 
,~. - ~ . "I ... ... . _ .... -; .. ~ -.: •.•. ~ '. ~~.. '.- - ~.~••. " ... •••. - •• ~ • ~·;.·~.. ~·~·,,-:..~··~~-.;.~... ;~'~~;'.;;'~~:.~~"!~&~~~~:-:"~:;:.:7"'::~::~ ..;,"..; -.r.·:.:- ·... :i;·;"::·,~"";~~~;:':~7.';.~~~i:-:;.~:...
.•~. ".',~.., ,.....•'''-.' ..,'UthO'iqh~· my' seaWiiair· to.the--ASsoCiation,.0 'deciS-ion~ may'

I d18aqree. The collective bargaining proce..1s one of give 

and take. Article 2:4 i. an instance where the Association 

clearly gave up a right. . However, the District also gave up 

the same right to insist on negotiations. The Association 

cannot accept the benefits of a contract withou~ also bearing 

the correspondinq burdens. Finally, I note, as the District 

p~ints _~~~, the Association is not without a remedy: the 

~ariy aqreed grievance proced~e. 
'-' 

,-""" 
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B. Deferral 

Since I have decided that the Association waived its right 

to neqotiate over startinq times and, therefore, the proper 

forum for the dispute is the contractually agreed arbit~ation 

process, the PERB's decision to defer the ca •• to an arb.! tr~tor 

is moot. Therefore, 1: do not decide the propriety of the 

deferral. 

IV • COHCWSION 

Article 2:4 of the parties' collective barqaininq 

aqreement acts as a wal ver of the Association •s right to 

·negotiate over starting times. Therefore, the District could 

not have committed an "unfair labor practice by failing to 

negotiate over the issue. The Association'. claim is one for 

breach of contract that it cannot pursue in this forum but can 

pursue through the contractually agreed upon grievance 

procedure. 

An Order implementing this decision has been entered. 
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